INTRODUCTION
A familiar story is told in Indian Country: 1 a researcher arrives on a Native American reservation and begins recording ceremonial songs and oral histories; COLUMBIA JOURNAL OF LAW & THE ARTS  [40:2 guidance on how to determine ownership interests in these creative works. 11 This Note will explore three potential sources of law which may be used to determine the scope of intellectual property rights governing reservation-made pre-1972 sound recordings: non-copyright federal statutes, common law principles, and tribal law.
In Part I, this Note will explore federal cultural property statutes as well as the doctrines of common law copyright and aboriginal title, each of which might be employed to determine ownership interests in pre-1972 sound recordings made on Indian reservations. In Part II, this Note will present a case study, involving a nonindigenous collector who captured a massive body of Native American cultural expression prior to 1972, to illustrate the complexities of applying cultural property statutes and common law doctrines to these types of materials in the present. Finally, recognizing that the Copyright Act's treatment of pre-1972 sound recordings has been identified by Congress as an area in need of revision, 12 Part III explores the potential risks and benefits of applying the Copyright Act's frameworks to pre-1972 sound recordings made on federally recognized Indian reservations. If Congress does have the power to impose these frameworks on pre-1972 sound recordings made on tribal lands, how might such a framework affect tribal communities? And, should tribal communities oppose such a move by Congress?
PART I: CURRENT FEDERAL AND TRIBAL LAWS GOVERNING PRE-1972 SOUND RECORDINGS
In deciding which law to apply to determine ownership interests in pre-1972 sound recordings made on reservation lands, courts must take into account the complex overlay of tribal and federal sovereignty. In general, tribes possess inherent sovereignty over their membership and territory, 13 including the power to legislate and adjudicate in civil matters such as contract, tort, and property ownership claims that arise between tribal members and, in some cases, between members of the tribe and non-members.
14 But like state law, tribal law may be preempted by acts of Congress or the Executive, or overturned by federal judicial 11 . See H.R. REP. NO. 94-1476, at 131 (1976) ("the preemptive effect of section 301 is limited to State laws").
12. MARIA A. PALLANTE, PRIORITIES AND SPECIAL PROJECTS OF THE UNITED STATES COPYRIGHT OFFICE OCTOBER 2011-2013 5 (Oct. 25, 2011), https://copyright.gov/docs/priorities.pdf.
13. United States v. Mazurie, 419 U.S. 544, 557 (1975) ("Indian tribes are unique aggregations possessing attributes of sovereignty over both their members and their territory . . . ; they are a separate people possessing the power of regulating their internal and social relations . . .") (internal citations omitted).
14. See, e.g., Williams v. Lee, 358 U.S. 217, 221-23 (1959) (finding that when a contract's cause of action arises on an Indian reservation, and the defendant is a tribal member, adjudicative authority lies in the tribal court); Smith v. Salish Kootenai College, 434 F.3d 1127, 1140-41 (2006) ("The Tribes' system of tort is an important means by which the Tribes regulate the domestic and commercial relations of its members"); Jones v. Meehan, 175 U.S. 1, 61 (1899) (property inheritance dispute involving tribal lands subject to the "laws, usages and customs of the tribe, and not by the law of the State of Minnesota").
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TRIBAL CLAIMS TO PRE-1972 SOUND RECORDINGS 279 review. 15 As federal copyright law does not apply to pre-1972 sound recordings, a court would likely look first to federal statutes to determine how ownership of such recordings might be determined. Where no federal statute applies, a court would look to federal common law on the subject. 16 In the absence of a federal statute or existing federal common law, federal courts may apply tribal law, particularly "when the issue in controversy is one that federal law recognizes as within the purview of tribal governance." 17 Tribal law may include tribal statutes, customary principles, or common law derived from other jurisdictions. 18 Alternatively, where an issue in controversy is not recognized as pertinent to tribal governance, a federal court may fashion a general rule based on common law principles. 19 The following sections outline some potential statutes and common law principles courts might draw upon to determine the ownership of pre-1972 sound recordings made on federally recognized Indian reservations.
A. NON-COPYRIGHT FEDERAL STATUTES
Ownership disputes over some pre-1972 sound recordings made on Indian reservations could potentially be resolved by applying federal statutes like the Native American Languages Act of 1990 ("NALA") and the Native American Graves Protection and Repatriation Act ("NAGPRA"). Congress has increasingly recognized the inherent rights of tribes to possess and control aspects of tribal culture, and to allow enforcement of those rights through various tribal and federal mechanisms. Under NALA, for example, tribes have an "inherent right . . . to take action on, and give official status to, their Native American languages" and "to use the Native American languages as a medium of instruction in all schools funded by the Secretary of the Interior."
20 Some pre-1972 sound recordings made by Native American performers may contain protectable aspects of Native American languages which Native American tribes have an inherent right to protect and manage, particularly for educational purposes. For example, a tribe might reasonably give official status to a recording of a tribal elder reciting and defining indigenous words or phrases, recognizing it as tribal cultural property. And, it might take action on this designation by restricting its circulation only to local 15 . C.f. infra Part III.A, discussing the distinct preemption rationales used by the Supreme Court when tribal laws are at issue. State law may be preempted under the Supremacy Clause of the Constitution, U.S. CONST. art. VI, § 2, but because tribes exist outside of the Constitution, United States v. Lara, 541 U. S. 193, 212 (2004) , tribal laws are typically preempted by federal power under the "plenary power" doctrine. See United States v. Kagama, 118 U.S. 375 (1886).
16. Despite the Supreme Court's assertion in Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938) that " [t] here is no federal general common law," federal Indian law is one specific area of federal common law that persists. See Nat'l Famers Union Ins. Companies v. Crow Tribe, 471 U.S. 845, 851-52 (1985) . schools. Yet, Congress has limited tribes' right to control their languages to "the purpose of conducting their own business," implying that tribes may not have control over uses of Native languages by members of the broader public outside of reservation boundaries. 21 Therefore, tribes have at most only a limited, presumably local means of protecting the linguistic content contained in sound recordings under NALA.
In contrast, Congress has given national recognition to tribes' and tribal members' ownership interests in sacred objects or objects of cultural patrimony under NAGPRA. 22 The Act allows tribes and, in certain circumstances, tribal members and their descendants, to demand the "expeditious[] return[]" of certain categories of items once "owned or controlled" by them from a museum or federal agency which does not hold proper "right of possession." 23 Because the statute requires the full, physical return of these objects rather than simply requiring holding institutions to provide tribes access to these materials, some archivists and legal scholars have argued that NAGPRA could potentially allow tribes to reclaim intellectual property interests in certain types of sound recordings in addition to the physical media on which they were originally recorded. 24 While there is no indication that Congress meant to include pre-1972 sound recordings in its consideration of repatriable objects under NAGPRA, some recordings may reasonably come under the Act if they meet the definitions of "sacred objects" or "objects of cultural patrimony." "Sacred objects" are narrowly defined as "specific ceremonial objects which are needed by traditional Native American religious leaders for the practice of traditional Native American religions by their present day adherents." 25 Objects of "cultural patrimony" are those "having ongoing historical, traditional, or cultural importance central to the Native American group or culture itself" and, according to tribal law or custom, "cannot be 21 . Id. Few courts have interpreted NALA, and no court has thus far opined on whether it creates or recognizes any enforceable proprietary interests for tribes. Courts that have examined NALA have refused to find that it provides a private cause of action under 42 U.S.C. § 1983 (2012). In a dispute over whether the State of Hawai'i was in violation of NALA by providing too few Hawai'ian language immersion programs for indigenous students, the United States District Court for the District of Hawai'i found that "the Act itself merely speaks in terms of general policy goals and does not create a new set of regulations which might lend itself to enforcement through suits by private citizens. alienated, appropriated, or conveyed by any individual." 26 In many instances a particular sound recording may be necessary to perform a given traditional ceremony, thus qualifying as a "sacred object," while in others-e.g. where the ceremony has been recorded multiple times or has been memorized by tribal members-it most likely would not. Likewise, some recordings of cultural performances may be considered inalienable from a tribe due to their historical, traditional, or cultural importance to present-day tribal culture and thereby be considered "objects of cultural patrimony"; however, others-e.g. recordings of songs specific to an individual or songs with only a cursory relationship to tribal history, tradition or culture-would not be. Additionally, NAGPRA only applies to Native American objects held by federal agencies, museums, and other federally funded institutions, 27 or to objects "which are excavated or discovered on federal or tribal lands after November 16, 1990."
28 Tribes could not utilize NAGPRA to reclaim sound recordings from privately owned collections.
Even if NAGPRA could be successfully applied to pre-1972 tape recordings, wax cylinders, and other media containing sacred ceremonies or culturally significant performances, it is not yet clear whether the statute is a feasible means through which tribes may assert intellectual property rights pertaining to these objects. 29 On one hand, the focus of the statute is explicitly on objects pertaining to religion or patrimony, raising questions of statutory construction that may weigh against tribes' claims to anything more than the master recordings themselves. Even if a tribe could successfully secure the return of the physical recording, nothing in NAGPRA directly suggests that tribes would be able to assert control over the duplication, creation of derivative works, performance, or distribution and display of existing and future copies of a recording. Further, tribes may not actually need exclusive control over all copies of sound recordings to perpetuate their culture or to practice tribal religions. 30 On the other hand, it is clear that Congress' purpose in passing NAGPRA was to remedy prior instances of trespass, conversion, and misappropriation, which stripped tribes of control over their ancestors' remains, their culture, and their religious practices. 31 It would seem counter to such a policy to require federally funded institutions to return physical objects, like ceremonial altars or recordings of Native American voices, but then allow them to continue to duplicate and sell copies, publicly display replicas of 26. 25 U.S.C. § 3001(3)(D) (2012). 27. 25 U.S.C. § 3001 (2012). "Museums" is broadly defined to include all federally funded institutions including museums, archives, colleges and universities, and even State or local governments. The Smithsonian Institution is exempt from NAGPRA's provisions, although the National Museum of the American Indian Act, as amended, regulates repatriation activities involving its collections. See 20 U.S.C. § 80q-9a(b) (2012 
B. COMMON LAW COPYRIGHT
Tribes and tribal members could potentially assert ownership in pre-1972 sound recordings by claiming rights under the doctrine of common law copyright.
32
While no federal court decision exists determining whether common law copyright extends to sound recordings created on American Indian reservations, the Supreme Court has held conclusively that in situations where it is inappropriate to rely on state law, judges should apply federal common law. 33 Because federally recognized Indian tribes are located outside the jurisdictional boundaries of states, where the majority of common law copyright rules have been fashioned, a federal court would, absent existing precedents of the particular tribe or rulings in other related areas of federal common law (admiralty, bankruptcy, antitrust, etc.), generate its own rule, likely drawing upon the persuasive authority of state courts. 34 Generally, state common law sound recording rights vest in the performer of a recording. 35 However, courts and commentators have disagreed about whether ownership of common law copyright in a sound recording follows the holder of the physical master recording, absent explicit contractual language between the performer and recordist or other evidence indicating intent to assign or retain the 32. In addition to common law copyright (sometimes called the right of first publication), unfair competition and misappropriation are two additional common law claims typically asserted in infringement cases involving pre-1972 sound recordings. As this Note specifically deals with ownership, these other common law claims are not explored here.
33 copyright. 36 In situations where contracts are silent as to the intention of the author to transfer his or her ownership interest, judges have looked to whether or not the performer had the clear opportunity to negotiate for control over the common law rights in the recording.
In Ingram v. Bowers, for example, the widow of famed Italian singer Enrico Caruso sought to establish her late husband's common law property right in sound recordings made with the Victor Company. 37 The contract Caruso signed with Victor made no reference to who would own the common law rights in the initial recording, though it did state that payment would be made to Caruso as a royalty. Judge Learned Hand opined that, because the contract simply required Caruso "to make these records," and made no mention of his future control over them, the Victor Company held a prima facie chattel property right in both the master recordings and the records produced from them. 38 Because Caruso had passed on the opportunity to reserve a right to control the future uses of the recording when he executed the contract with Victor, he held "no proprietary interest in the profits arising out of the records."
39
In contrast, where the parties have not had an opportunity to negotiate over the rights to a sound recording, some courts have found that the sound recording remains the common law property of the performer, even absent any possession or control over the physical media. In Baez v. Fantasy Record, Inc., for example, the folk singer plaintiff made a demo tape for a studio in San Francisco. 40 Six years later, the producer of the demo sold the recording to Radio Corporation of America ("RCA") who began producing records from it for a commercial release. By that time, the plaintiff had gained popularity and signed with another label. When the plaintiff found out about the planned release of the demo tape, she brought suit for common law copyright infringement in California Superior Court. 41 The court concluded that the plaintiff held "common law copyright in her musical interpretations, renditions and performances as recorded;" the defendants held "no right, title or interest in" the demo tape; and ordered the destruction of all records produced by RCA and the transfer of the physical tape to the plaintiff. 42 36. As Robert Clarida has argued, ownership in "pre-1972 sound recordings can thus be established much more informally than ownership of a federal copyright, which is independent of the tangible object in which it is embodied, [ David and Melville Nimmer, in their widely cited treatise on copyright law, find that rights holders of common law copyrights may typically exercise the same rights as statutory copyright holders, including the exclusive rights of duplication, distribution, public performance, and the creation of derivative works. 43 However, common law copyright differs in that the duration of common law copyright may be indefinite-at least until the Copyright Act is scheduled to preempt such copyrights in 2067. 44 Additionally, common law copyright may be "absolute" in the sense that there are virtually no public interest exemptions analogous to those contained in the Copyright Act's § § 108, 110, 114-115, unless they previously existed at common law. In other words, only defenses like fair use and the first sale doctrine may be available to defend against common law copyright infringement claims.
45

C. ABORIGINAL TITLE ENFORCED BY COMMON LAW DOCTRINES
The Supreme Court has long recognized aboriginal title as a viable property right. 46 While no precedent currently exists where a tribe or an individual tribal member has claimed an aboriginal property right in a sound recording, the successful assertion of such a claim appears increasingly plausible. 47 The doctrine of aboriginal title, formed in the early nineteenth century by the Marshall Court and perpetuated in the two centuries since, was originally a "diminished" form of 43 property ownership based on perceived racial difference. 48 The doctrine was a legal necessity that allowed a colonizing government to recognize Native American property interests without having to adopt indigenous property rules-which the Court believed (and in some cases, still believes) to be based on incomprehensible customs. 49 More recently, aboriginal title has been understood to mean proprietary interests that arise out of indigenous laws, customs or practices on tribal lands.
50
In the case of aboriginal rights to land, for example, the Court has allowed common law claims by the Oneida Indian Nation, a federally recognized Indian tribe, to collect the fair rental value of land settled upon without proper conveyance of title. 51 In Oneida, the Court made clear that the Oneida Indian Nation still held its lands according to the law of the Iroquois Confederacy, which predated the founding of the United States. 52 But, the Tribe's land rights could likewise find recognition by federal courts under the common law doctrine of aboriginal title. As the Court in Oneida reiterated, "[i]n keeping with these well-established principles, we hold that the Oneidas can maintain this action for violation of their possessory rights based on federal common law." , which refused to enforce tribal common law property rulesspecifically, an antidiscrimination rule that the dissent actually found "resemble[s] federal and state antidiscrimination measures," Id. at 351-against a non-Native corporation on the grounds that the rule was a "novel" "Cheyenne River Sioux tradition and custom" which was "surely not a typical regulation." Id. at 338.
50. The recognition that the aboriginal title concept extends into other legal domains affecting the rights of indigenous communities vis-à-vis the federal government is exemplified in the Indian Child Welfare Act and the Native American Graves Protection and Repatriation Act, which emphasize "the federal government's promise to recognize, value, and ensure the continued preservation of the communal property of Indian nations, which is integral to tribal existence." Angela R. Riley title preserves entitlement to use or enjoyment under the traditional law or custom of the relevant territory or locality, the contents of the rights and the identity of those entitled to enjoy them must be ascertained by reference to that traditional law or custom."). As discussed herein, the United States Congress and federal courts appear to be following a similar course.
51 It is important to point out that the concept of aboriginal title was meant to refer not only to a land estate, 54 but to be used more broadly as a method of framing and adjusting the outer boundaries-but not necessarily the underlying principles-of the inherent rights of indigenous peoples in relation to a colonizing government. 55 The doctrine of aboriginal title presupposes a governance by the prior, 56 In addition to finding aboriginal title in land, at least one federal court has recognized aboriginal rights to cultural property, finding federal common law doctrines to be potentially viable modes of enforcement of those rights-albeit with additional precautionary steps. In Chilkat Indian Village v. Johnson, the Ninth Circuit opined on whether an aboriginal cultural property right could be recognized by a federal court in a replevin claim. When four carved wooden posts and a screen covered with a Tlingit village's traditional art were allegedly removed by a non-tribal member in violation of the Village's law, the Ninth Circuit in Chilkat held that the Village's claim demanding the return of the tribally recognized 55. The opening paragraphs of the Chief Justice Marshall's opinion in Johnson indicate that the Court is setting forward a general governance principle, not just a determination about the scope of land rights. The Court's notion of aboriginal title, while "no more incompatible with a seisin in fee, than a lease for years," is a framework generated from the Court's adoption of "natural law" principles and historical European beliefs and practices regarding discovery and conquest of indigenous peoples and lands, which attempts to deal with the perpetually ambiguous and potentially incommensurable relationship between "the discoverer and the natives" where land ownership is only one point of intersection. 
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cultural properties was potentially enforceable in federal court. 62 Addressing the case as a mixed question of tribal and federal law, the court held first that, "[w]hatever proprietary interest the Village has in the artifacts is a creature of tribal law or tradition wholly unconnected with federal law. No construction of federal law is necessary to adjudicate title." 63 It then explained that "the heart of the controversy over the claim will be the Village's power, under federal law, to . . . apply it to non-Indians." 64 As in Oneida, the Chilkat court recognized the existence of Tlingit aboriginal title established by the Tribe's laws and customs, and found such rights to be potentially enforceable under federal common law-even against non-indigenous defendants. However, it is interesting to note that in Chilkat, where the property at issue included tribal designs and artifacts rather than land, the enforcement of aboriginal ownership rights within the federal system required an additional step before an equitable remedy could be applied; it required the application of federal common law rules regulating tribal authority over those who are not members of a tribe. It appears that federal courts are comfortable recognizing and enforcing property interests arising under tribal law when the types of property are consistent with those typically addressed by federal common law doctrines, e.g. land or lease rights. However, a federal court may feel less comfortable enforcing property interests arising under tribal law when the type of property at issue lies outside of a court's realm of general expertise. In such situations, these kinds of aboriginal property rights may be curtailed by Due Process considerations.
65
PART II: CASE STUDY-COLLECTORS' RIGHTS VERSUS TRIBAL RIGHTS
Because the law surrounding pre-1972 sound recordings made on tribal lands remains unsettled, it is often difficult for tribes to assert exclusive control over these materials against the claims of government agencies, educational institutions, museums, researchers or collectors that physically possess them. In this section, I present a case study involving a series of recordings made on the Hopi Indian Reservation. 66 The case is an entirely typical example of the hundreds of thousands (1981) , and its progeny. Under Merrion, nonmembers can become subject to tribal regulations governing a tribe's property and resources when they conduct economic activity on tribal lands. 455 U.S. at 137, 144-45. Under Montana, a tribe can also regulate the activities of nonmembers on tribal lands when they (1) enter into contractual relationships with the tribe or its members in such a way that the activity has a nexus with tribal interests, or (2) when nonmember activities on an Indian reservation "threaten or ha[ve] some direct effect on the political integrity, the economic security, or the health or welfare of the tribe." 540 U.S. at 566.
66 67 In particular, this case illustrates the diverse sorts of interests at stake when ownership of Native American archival recordings is brought into question. Additionally, this case study will illustrate how well the legal frameworks outlined above might serve the interests of tribal plaintiffs as they seek to reclaim ownership of these materials.
A. LAURA BOULTON: THE MUSIC HUNTER 68
In the August heat of 1940, folk music collector Laura Boulton (1899-1980) travelled to the remote village of Hotevilla, Arizona, a small community of sandstone houses on the Hopi Reservation, to record local Native American ceremonial songs. 69 Boulton, while trained as a classical singer, lacked formal training in anthropology or ethnology. 70 Yet, she was particularly adept at gaining the trust of indigenous peoples and recording some of their most intimate musical expressions. 71 In 1939, prior to her arrival on Hopi lands, Boulton had contracted 67 . This large volume of recordings was generated from the numerous expeditions of anthropologists, psychologists, folklorists, and enthnomusicologists who were charged by public and private agencies with preserving the supposed dying cultures of Native American tribes. with Victor Talking Machine Co. (hereinafter, "Victor") to produce a new album of Native American music. 72 Boulton presumably traveled to the Hopi Reservation to make a set of field recordings that would fulfill this purpose.
At Hotevilla, Boulton met Dan Qötshongva, Hotevilla's kikmongwi or chief; Thomas Bahnaqya, his traditional spokesman; and David Monongye, another village member. The three men eventually sang a series of eleven songs for Boulton, who recorded them on her Fairchild disk recorder-a cutting-edge portable recording device of the day. Boulton, who was usually a meticulous record-keeper, left no description of her interactions with people at Hotevilla, and none of the family members of the men-all of whom are now deceased-recall the men ever mentioning making the recordings or receiving remuneration or royalties from them. 73 Boulton is not known to have made any written contracts with her indigenous informants over her nearly thirty-year fieldwork career from which one might deduce her course of dealing with the performers, and there is no indication in her correspondence with her colleagues, including her record producer, of what agreement, if any, was actually reached as to the rights in the recordings made at Hotevilla. 74 At least five of the songs sung by the three men were sacred ceremonial songs that today would not typically be performed to the general public, much less recorded. 75 The songs contain lyrics, melody and aesthetic features that were carefully guarded by Hopi customary law and traditional practices. 76 Further, the songs were specifically created to be circulated only for certain ceremonial or educational purposes, and within certain relationships under the Hopi principle of nasimokyaata, or owner-obligation. 77 Under this principle, members of Hopi Villages and ceremonial societies who witness a song's performance are entitled to own and use it without compensating the composer or performer, but thereafter they carry an obligation to use it only according to established protocols, and then only for the general public benefit and not for personal remuneration. The Smithsonian Institution acquired Folkways Records in 1986, and has continued to sell the recording on cassette, CD, and has now made it available via digital download on its website and on iTunes. 81 The album can also be streamed through a variety of educational media services, like Alexander Street Press. 82 Boulton's entire collection of roughly 30,000 recordings from indigenous and other groups around the world, including the ten remaining recordings she made at Hotevilla, was sold to Columbia University in 1968 for $10,000. (July 19, 2016) . Alexander Street Press has expressed a desire to work with the Hopi Tribe to take down restricted content from its site in a broader effort toward making historically significant field recording collections available to its audiences in socially responsible ways.
83. See FOX, supra note 74, at 33. The $10,000 figure, however, does not include the endowed funds contributed by a wealthy Columbia alumnus who endowed a chair out of affection for Ms. Boulton, to the tune of roughly $250,000 ($2 million, accounting for inflation 88 Misuses of ceremony, particularly by non-Hopis, had resulted in the interruption of the economy for ritual knowledge and performances at Hopi, potentially interfering with numerous Hopi social, agricultural, and cosmological processes.
89
Recognizing that only the Hopi Tribe could have standing to assert ownership claims in non-Hopi courts, the Tribe formulated its statute in such a way that ownership of all recorded ceremonial performances, including those recorded prior to the enactment of the statute, vests in the Tribe.
Given these facts, so common to twentieth century encounters between Native Americans and researchers, missionaries, and other early cultural documentarians, how might a court adjudicate an action for declaratory judgment to determine the ownership of the sound recordings Boulton made at Hotevilla?
i. Application of Non-Copyright Federal Statutes
Because Laura Boulton's collection is currently held by Columbia University, an institution that regularly receives federal funds, the Hopi Tribe could attempt to assert ownership over the recordings as "sacred objects" or "objects of cultural patrimony" under NAGPRA. To claim them as sacred objects, the Tribe would have to argue that the recordings are necessary for the practice of traditional religion by present-day adherents. 90 Certainly, some Hopi ceremonial leaders have indicated that a number of the recordings in the Laura Boulton collection are the only source of information about certain parts of sacred ceremonies-the recordings "fill in the gaps" where key liturgical knowledge has been forgotten. 91 However, many of the recordings are of non-ceremonial performances or are interchangeable with existing Hopi ceremonial songs, and would not reasonably be considered essential for the performance of Hopi religion. 92 And, even if a particular recording were necessary to perform a ritual, it is not clear that the Tribe would need to have exclusive control over the recording (or even the exclusive right to exploit it) in order to make the ritual efficacious. Alternatively, many of the Hotevilla recordings could be reclaimed under NAGPRA as "objects of cultural patrimony" as they are collectively owned works containing historical and cultural information about Hopi ways of life that are vital to the community's perpetuation. For example, some of these recordings contain performances detailing historical figures and events, ceremonial sites, resource conservation and distribution methods, agricultural knowledge, meteorological practices and others. 94 However, other sound recordings are more artistic in nature, evoking landscapes or describing the composers' experiences, or simply expressing melodic phrases and vocables, which might not be considered "cultural patrimony" under NAGPRA's definition. 95 Even if the recordings could be considered "cultural patrimony" and otherwise eligible for repatriation, it may be difficult for the Tribe to argue that it needs exclusive control over the recordings (not to mention the intellectual property rights), rather than just receiving copies of or access to the recordings, in order to maintain cultural continuity. 96 Further, as a practical matter, establishing proof of religious necessity or status as cultural patrimony would be quite difficult in the Hopi context because it would no doubt require furnishing evidence that would be either extremely invasive or inappropriate to disclose to the uninitiated.
97
In addition to qualifying as "sacred objects" or "objects of cultural patrimony," the Hopi Tribe would need to present sufficient evidence that Columbia University lacked a valid right of possession over the recordings.
98 Laura Boulton no doubt held an exclusive chattel property right in the blank acetate disks that she brought with her to Hotevilla in August 1940. But, as discussed earlier, both common law and Hopi statutory law recognize that once a recordist allows recording media to be transformed by the imprint of a (ceremonial) performer's voice, an additional property right is created which implies a right to control the physical media. recordings as a successor to the Hopi villages and the performers under the Tribe's cultural property statute, Columbia University-absent any evidence of a contract between Boulton and the performers-would have difficulty proving it received a valid "right of possession" from Boulton, and the Tribe could potentially reclaim ownership under NAGPRA.
ii. Application of Common Law Copyright Doctrine
While NAGPRA may provide the Hopi Tribe with a narrow means of obtaining control over the physical master recordings, owning physical objects does not necessarily imply a right to prevent the future exploitation of the intellectual property in those objects by others. Because Boulton made no written agreements with her indigenous interlocutors, and no evidence suggests that the performers had the opportunity to reserve any rights in the recordings she made, 100 it would appear that the common law default rule-that the sound recording copyright remains with the performer-would be applicable.
101
If such a right is determined to be applicable on Hopi lands, the holder of the common law right in the Laura Boulton recordings could enjoin-and, if an exploitation has already occurred, potentially receive damages from-the unauthorized reproduction, distribution, public performance, or creation of derivative works from the recordings, so long as such a claim is not barred by laches or some other tribal or equitable defense. 102 The holder could potentially recover, for example, the profits and royalties from Boulton's licensing of the recordings to Victor and Folkways Records, and recover profits from their use by Alexander Street Press. The holder could also foreseeably bring an action for injunctive relief and unjust enrichment against those who derive income (research grants, access fees) by making them available to the public. 103 Despite its potential to remedy unauthorized uses of the Hotevilla recordings, common law copyright may not be a perfect and enduring solution to prevent misappropriation of Hopi ceremonial songs. First, the scope of the exclusive rights in sound recordings is quite thin, only preventing the actual duplication of the recordings themselves, not the underlying musical works or even sound-alike performances. 104 
iii. Application of Aboriginal Title Doctrine
The Hopi Tribe might also claim ownership in the recordings by asserting aboriginal title in them. As discussed earlier, the Ninth Circuit has found tribes' ownership of cultural property to be "a creature of tribal law or tradition,"
108 and that such aboriginal property rights can be enforced in federal courts to the extent they are not extinguished or do not conflict with federal law or constitutional guarantees. Determining ownership of pre-1972 sound recordings made on Hopi lands would require a two-part assessment: first, a determination of aboriginal title through the application of local tribal laws determining ownership; and second, the application of any federal common law limitations on the enforceability of those rights against others. 110. Even NAGPRA specifically avoids "limit[ing] any procedural or substantive right which may otherwise be secured to individuals or Indian tribes or Native Hawaiian organizations" pertaining to objects governed by its provisions. 25 U.S.C. § 3009. However, it is not clear to what extent the First Amendment might limit the extent to which the Hopi Tribe can assert exclusive control over such international policies explicitly supported by the Executive Branch, including the United Nations Declaration on the Rights of Indigenous Peoples ("UNDRIP"), actively promote the protection and/or recovery of indigenous cultural property rights and the preservation of Native American religions.
111
Even if a court were to find aboriginal title in recorded ceremonial performances to be incompatible with both Oneida and Congress's current policy of recognizing aboriginal title, the Hopi Tribe could potentially assert ownership claims in its own courts against Columbia University, the estate of Laura Boulton, SmithsonianFolkways, and others. In such case, the court would likely apply existing tests for tribal regulatory jurisdiction over nonmembers to determine whether allowing Hopi law to govern the dispute would violate Boulton's (or her heirs, successors, or assigns') Fifth or Fourteenth Amendment Due Process rights.
112
B. SUMMARY: UNCERTAINTY IN CURRENT LAW REGARDING PRE-1972 SOUND RECORDINGS MADE ON RESERVATION LANDS
Based on the foregoing case study, it is clear that significant gaps currently exist in the protection of pre-1972 sound recordings made on federally recognized Indian reservations. The only federal statutory protection through which tribes may assert ownership in these kinds of recordings is NAGPRA; however, tribes may only assert ownership under its provisions if the recordings they seek to claim fit the statute's definition of sacred objects or objects of cultural patrimony. This leaves out a broad swath of recordings, from popular music to oral literature, and requires tribes to prove ceremonial necessity or historical or cultural importance-which may entail significant and invasive evidentiary hurdles. Additionally, NAGPRA is silent on the ownership of any intellectual property rights pertaining to the objects claimed. Common law copyright may allow tribes to claim certain exclusive rights in the exploitation of pre-1972 sound recordings, but that protection may be limited recordings against non tribal members, especially with regard to "fair uses" of these materials. tribal jurisdiction over nonmembers to "Due Process Clause analysis for purposes of personal jurisdiction," which "protects an individual's liberty interest in not being subject to the binding judgments of a forum with which he has established no meaningful contacts, ties, or relations, the constitutional touchstone being whether the defendant purposefully established minimum contacts in the forum State.") (citations omitted). Whether non tribal members maintain their complete constitutional rights to Due Process while on federally recognized Indian reservations (even though those rights are not guaranteed to tribal members themselves) has been of substantial concern to the Supreme Court. both in duration and by the broader economic considerations at the heart of copyright law. Sound recording copyrights at common law are also thin forms of intellectual property, which only protect against exact duplication and not the exploitation of particular ritual techniques used in the recordings or the underlying musical or literary works performed.
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Finally, while aboriginal title would provide tribes the ability to claim ownership in pre-1972 sound recordings on their own terms, leveraging common law doctrines to enforce those ownership claims may be asking federal judges to stretch these doctrines too far, raising Free Speech and Due Process concerns.
PART III: IMPLICATIONS FOR THE NEXT COPYRIGHT ACT
Revising the Copyright Act is a current congressional priority.
114
In 2009, Congress commissioned the Copyright Office to weigh the potential risks and benefits of bringing all pre-1972 sound recordings under federal copyright protection. 115 In its report to Congress, the Copyright Office generally supported that move, citing the inconsistency of state statutes and common law governing these recordings, the economic and legal benefits of uniform coverage, and the potential for more works to eventually enter the public domain, thereby benefiting the American populace.
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While the Copyright Office report analyzed the consequences of such a move in state jurisdictions, to date no studies have been conducted on the potential impact of applying statutory copyright to works created on the aboriginal lands of Native American Tribes, Alaska Native Corporations and Villages, and Native Hawaiian Organizations. As the above case study suggests, there are significant gaps and ambiguities in current protection of pre-1972 sound recordings made in these jurisdictions. The application of federal copyright law to these recordings would likely magnify these issues and add new concerns for tribes seeking to assert control over culturally sensitive sound recordings, as discussed in Part III.B below. First, the Copyright Act differs substantially from current common law copyright doctrines governing sound recordings that may be presently applicable on tribal lands. For instance, instead of authorship vesting solely in the performer of a sound recording, the Copyright Act recognizes the contribution of the recording engineer as potentially copyrightable subject matter, thereby allowing him or her to claim coownership of a sound recording copyright. Second, the Copyright Act 113. The copyright status of indigenous "musical work" copyrights is beyond the scope of this Note, but certainly merits attention given the discussion infra Part III. For a discussion of the uncomfortable fit between the Copyright Act's requirements for copyrightability and Hopi musical works, limits exclusive rights in sound recordings to only certain uses, permitting a wide variety of other uses-including "fair uses"-some of which may run counter to tribal interests and current federal policy toward Native American groups and their cultures. Federal interests that have shaped copyright protection have derived primarily from the progress-oriented economic and social policies enshrined in the Intellectual Property Clause and First Amendment of the United States Constitution, and not necessarily the interests found in the constitutions and laws of sovereign Native American Tribes-entities which neither derive their power from the federal Constitution nor are explicitly limited by its constraints. Before discussing the above issues in greater depth, it is necessary to examine whether the Copyright Act's ownership provisions actually apply on tribal lands. 118 If Congress chooses to extend the Copyright Act to pre-1972 sound recordings made on tribal lands, such an action could extinguish aboriginal title in these intangible cultural properties, which would be a significant blow to Native American sovereignty and run counter to international agreements like the UNDRIP. Silence on the Act's application to these recordings would leave the question of applicability to the courts, which may be equally deleterious given the ambiguity of current precedent, as will be explored below in Part III.A.
At a conceptual level, it becomes clear from the foregoing Hopi case study that tribes' interests in protecting sound recordings may be altogether distinct from those interests protected by the Copyright Act. I argue that such a conflict of interests over certain categories of sound recordings made on tribal lands merits special treatment or exemption should Congress desire to bring all pre-1972 sound recordings under the Act, thereby preserving tribal law governing them. For example, tribes may desire to control sound recordings made on reservation lands to protect their oldest works, to protect works that have not yet been written down under the auspices of appropriate cultural authorities, or to offer specific modes of protection that align better with local economic and social policies. The classes of protection needed by tribes for recordings of ritual songs, ceremonial performances, and oral histories may be quite distinct from those reflected in the Copyright Act. As I discuss in Part III.C, these divergent interests are due in large part to ontological differences in the ways some forms of indigenous creative work function as compared to "musical works," "audiovisual works," or other forms of copyrightable expression currently protected under the Act. I argue that ontologically distinct works can find adequate protection within the federal copyright scheme only if tribal laws governing their ownership and use are recognized and enforced by federal law. Absent such a provision, tribes should oppose alterations to § 301 of the Copyright Act. 
A. IS THE COPYRIGHT ACT APPLICABLE TO TRIBES?
Even if Congress were to bring all pre-1972 sound recordings under the Copyright Act, it is not yet certain that such a provision would actually impact tribes. There are two significant arguments supporting this. The first argument, recently revived by Justice Clarence Thomas, is that Congress lacks constitutional authority to legislate in matters of tribal governance that exceed the Indian Commerce Clause. 119 This argument has been dealt with in greater depth elsewhere, and is beyond the scope of this paper as its ramifications cut to the core of federal Indian law.
120 Until Congress, the Supreme Court, or the people of the United States overturn the doctrine of federal "plenary power" over Native Americans and their lands, Congress and the Supreme Court will continue to assume the power to recognize, adjust, or even extinguish indigenous property rights-including rights to pre-1972 sound recordings. 121. Congress does have a "back door," developed alongside changes in federal policy regarding Native Americans, that allows it some ability to legislate for tribes outside of the constitutional constraints of the Commerce Clause. As the United States' relationship with Indian tribes shifted from one of conquest to assimilation in the mid-to late nineteenth century, the Supreme Court crafted a "plenary power" doctrine to justify congressional regulation of tribes and tribal members. The Court's basis for the doctrine has been rooted in structural and ethical propositions: first, the federal government holds ultimate power within the territorial boundaries of the United States, which encompass tribal lands. Second, tribes are by comparison politically weak and economically depressed in the wake of centuries of American conquest, placing them in a relationship of dependence with the United States.
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The second argument is that, as a matter of statutory construction, federal courts typically do not apply generally applicable laws created by Congress to Indian tribes absent "clear evidence of congressional intent."
122 In his leading treatise on federal Indian Law, Felix S. Cohen has identified three areas in which congressional statutes have no application in tribal matters: (1) general statutes that adversely affect rights reserved by treaty, statutes, or a tribe's inherent right of selfgovernment, (2) any instance where tribes are specifically excepted from the applicability of a Congressional statute, including when they are not included but states and local governments are, and (3) any instance where tribes' sovereign immunity would be abrogated, unless Congress makes that abrogation "express and unequivocal." 123 While no federal court has tested the authorship and ownership provisions of the Copyright Act for their applicability on tribal lands, federal courts have thus far resisted reading the Copyright Act's infringement provisions as generally applicable to tribes. In Bassett v. Mashantucket Pequot Tribe, for example, a film production company brought a copyright infringement claim against a tribal museum for using portions of its script without permission, which the district court dismissed on sovereign immunity grounds.
124
On appeal, the film producer asserted that the Copyright Act was a generally applicable law enforceable on federally recognized Indian reservations, and therefore abrogated tribes' common law sovereign immunity from suit. While the court did not apply the general applicability test to the Copyright Act, it did hold that even if the Copyright Act were applicable to tribes, its lack of specificity to tribal contexts certainly could not have abrogated tribal sovereign immunity. Likewise, in Multimedia Games, Inc. v. WLGC Acquisition Corp., an action was brought against a tribal economic development agency in the Northern District of Oklahoma for copyright infringement of plaintiff's gaming software. In its motion for summary judgment, the tribal agency argued that the Copyright Act did not apply to tribes or tribal Therefore, where Congress has "the duty of protection" over tribes located within its borders, it can legislate on tribes' behalf. See Kagama, 118 U.S. at 383-84. But, such an expansive, amorphous, and seemingly extra-constitutional doctrine potentially authorizing Congress unlimited control over separate, sovereign governments seems at odds with the kind of separation of powers enshrined in the structure of the United States constitution.
122. United States v. Dion, 476 U.S. 734, 739-40 (1986) ("clear evidence of congressional intent" is essential to abrogate established treaty rights by means of general Congressional legislation); see also Iowa Mutual Ins. Co. v. LaPlanete, 480 U.S. 9, 17-19 (1987) (Congressional grant of diversity jurisdiction to federal courts did not reference Indians and could not be used to sidestep a Tribe's right to have parties fully exhaust judicial remedies before bringing action in Federal court); Elk v. Wilkins, 112 U.S. 94, 100 (1884) ("General acts of Congress did not apply to Indians, unless so expressed as to clearly manifest an intention to include them."). However, dicta in Federal Power Comm'n v. Tuscarora Indian Nation, 362 U.S. 99, 116 (1960), has fragmented the circuits over the question of when a generally applicable statute, silent on applicability to Native Americans, will be enforceable, particularly in the criminal context. entities. 125 Building on the Second Circuit's holding in Bassett, the court agreed, stating, "[i]n order to conclude Congress intended to subject Indian tribes to the Copyright Act, the Court would need to infer such intent which does not unequivocally apply to tribal entities. Being cognizant of the Supreme Court's pronouncements on tribal sovereign immunity, such an inference is inappropriate."
126 Even though both of these rulings dismissed alleged copyright infringements by tribal agencies typically immune from suit, the reasoning in each suggests that federal courts view the Copyright Act as essentially different from the kinds of generally applicable statutes that are currently enforceable on tribal lands, such as the Occupational Safety and Health Act ("OSHA") which fulfills Congress's duty of protection to tribes and their members. 127 Thus, if Congress were to pass a pre-1972 sound recording amendment to the Copyright Act with the intention of applying it to tribes, it would likely have to do so expressly. Otherwise, the amendment faces the possibility of being construed by courts as inapplicable to tribes.
There are additional policy arguments against applying the Copyright Act to recorded ceremonies, oral histories, and other culturally sensitive works created on tribal lands. As author Michael Brown has argued, applying copyright law as a means of protecting Native American culture may actually harm it by converting indigenous modes of creativity into a capitalistic resource primed for commercial exploitation.
128 I argue below that preempting existing federal and tribal laws protecting Native American creators' rights in sound recordings, only to replace them with statutory provisions economically engineered to promote the progress of Western arts should be considered a further act of colonization and a diminution of tribes' inherent right to govern themselves. It would most certainly open the door to additional cultural misappropriations, like that of Boulton's unauthorized sale of Hopi ceremonial songs for commercial gain, under the guise of fair use or archival preservation.
It would also be difficult to justify imposing the Copyright Act's non-indigenous ownership frameworks onto cultural materials meant to circulate only within indigenous communities. Without research examining the effects of the Copyright Act on indigenous creative works, there is no evidence to suggest that the Act would encourage indigenous creative activity or foster superior uses of these kinds of materials than tribes' existing laws or customs. Rather, in most cases tribal lawmakers and judges are in a better position to assess tribal communities' creative capacities and tailor ownership principles to them. As discussed by the Ninth Circuit in Chilkat, the scope of ownership rights in tribal cultural properties is a "creature of Tribal law," operating outside the purview of federal adjudication. 
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Certainly, Congress may recognize and enforce existing aboriginal rights to pre-1972 sound recordings made on tribal lands, as it has heretofore done with other tribal cultural property rights (e.g., NAGPRA, NALA). However, if instead it chooses to legislate so as to prescribe the scope and structure of those rights, it should carefully weigh the consequences of potentially extinguishing aboriginal title in these culturally valuable works, especially since the United States actively protects aboriginal rights to cultural objects under NAGPRA. Furthermore, the Executive Branch has officially expressed its support of the United Nations Declaration on the Rights of Indigenous Peoples, which promotes protection of tribal interests in intellectual property, traditional knowledge, and cultural heritage.
130
B. POTENTIAL TRIBAL CONCERNS OVER THE APPLICATION OF THE COPYRIGHT ACT TO PRE-1972 SOUND RECORDINGS i. Initial Vesting of Ownership
If Congress were to bring all pre-1972 sound recordings under the Copyright Act, including those made on tribal lands, tribes and their members could be surprised by the Act's limited power to protect tribal interests in these materials. Certainly, recordings of ceremonies, oral histories, or performances of Native American oral literatures that qualify as "original works of authorship" could receive copyright protection from the moment they were "fixed in any tangible medium of expression." 131 The constitutional standard for originality in a sound recording is relatively low, in that the sounds recorded must only (1) be "independently created by the author (as opposed to copied from other works)" and (2) must demonstrate a "modicum of creativity," "some creative spark no matter how crude, humble or obvious."
132 As with common law copyright, a recording of a ceremonial performance would most likely provide the performer with a copyright interest in the resulting sound recording. 133 But, unlike common law copyright, an additional copyright interest almost always vests in the recording engineer when his or her contribution includes "capturing," "processing," Thus, sound recordings under the Copyright Act are, almost as a default, considered joint works coowned by both the performer and the recording engineer. 135 Absent an agreement to the contrary, a copyright coowner holds a one-half undivided interest in the work, and may use the work, make nonexclusive licenses of the work, and even assign his or her interest in the work without the other coowner's permission, subject only to an accounting to the other coowner.
136
If the ownership provisions of the Copyright Act were applicable to pre-1972 sound recordings made on tribal lands, recordists like Laura Boulton and her heirs, successors and assigns could license Hopi recordings (albeit nonexclusively) without tribal permission, or duplicate, distribute, perform, or otherwise derive new works from the recordings, subject only to an accounting to the Tribe for profits. In the Hopi context, such an arrangement would be untenable, given that the Tribe desires exclusive control over the circulation of these culturally sensitive materials in order to prevent the circumvention of traditional protocols.
ii. Limitations on Exclusive Rights
Even if tribes were able to acquire both the performers' and recordists' rights in sound recordings they sought to protect, the Copyright Act provides such copyright holders only a handful of exclusive rights: the right to make exact copies of the recording, 137 the right to create derivative works through sampling (e.g. remixing, re-arranging) or other exact copying of the original sounds, 138 the right to control the initial distribution of phonorecords made from a sound recording, 139 and the right to perform the sound recording publicly via digital audio transmission. 140 The porousness of copyright protection allows sound recordings that come under the Act's provisions to be used for a wide range of permissible activities, from soundalike recordings to live public performances or radio broadcasts. 140. 17 U.S.C. § 106(6). While this provision covers digital streaming of a sound recording, there is no general public performance right for sound recordings.
In addition, the duration of exclusive ownership under the Copyright Act is limited: for joint works, copyright owners only hold exclusive rights for the life of the last living author plus seventy years, and for anonymous works, pseudonymous works, or works made for hire, the lesser of ninety-five years from the date of publication or 120 years from the date of creation.
141 Copyright protection's finite life means that recordings will sooner or later enter the public domain where virtually any use is permitted.
142 Such uses of recordings of tribal ceremonies or other culturally sensitive materials would certainly run counter to tribal interests, particularly for ceremonial and other types of performances that tribes have carefully safeguarded over centuries.
Perhaps more importantly, the Copyright Act's fair use doctrine-based on the Constitution's First Amendment protections-may permit the exact kinds of uses of sound recordings tribes seek to prevent. The First Amendment guarantees that Congress shall make no law "abridging the freedom of speech," which the Supreme Court has recognized in the copyright context as "includ[ing] both the right to speak freely and the right to refrain from speaking at all."
143 Copyright generally enables speech by incentivizing authors to make their works publicly available by granting them a temporary monopoly on the exploitation of their works. Alternatively, when used as a protection for unpublished works, copyright allows authors the freedom not to share their expressions publicly, at least for a finite period of time. However, even though authors enjoy exclusive rights to exploit their works (or not), the fair use provision of the Copyright Act gives follow-on authors the chance to use materials protected by copyright law in transformative ways or in certain educational contexts without authorization from the copyright owner.
144
While fair use is not always a viable defense to infringement, particularly for unpublished works, 145 the legality of a particular unauthorized "fair use" of a work is always a fact-specific determination.
146
Fair use has arguably been a part of copyright jurisprudence even before its inclusion in the Copyright Act of 1976.
147 Indeed, some states recognize fair use as 141. 17 U.S.C. § 302. 142. Of course, practically speaking, tribes may still protect their ceremonial performances by keeping them and any recordings of them limited to "members only" as many do today. However, as recording technologies become increasingly smaller and widely available, this strategy will be increasingly costly-economically, socially, and politically-to maintain. [40:2 a defense to the infringement of a common law copyright. 148 However, bringing all pre-1972 sound recordings under statutory copyright law would no doubt make the exploitation of pre-1972 sound recordings created on tribal lands a much more attractive option for those seeking to do so without following tribal custom or protocol, as it would provide at least one statutorily sanctioned defense for unauthorized use of these materials where such may not exist under tribal laws.
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Congress has identified several uses of copyrighted works, including "criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship or research," as potentially defensible under the doctrine of fair use.
150
Additional uses, ranging from parody to wholesale copying of works in another work (e.g. "appropriation art" and online course materials), have been identified as fair uses under certain conditions. 151 Uses of tribal cultural properties in these exact ways (especially parody and academic research) have caused substantial harm to tribal communities and continue to run counter to tribal interests. 152 Should Congress bring all pre-1972 sound recordings under the Copyright Act without an exemption for those made on Indian reservations, it is clear that scenarios like the case study above will continue to occur to the detriment of tribes.
While fair use should raise significant concerns for tribes seeking to protect recorded ceremonies and other materials from exploitation, it is important to note that tribes may have the unique ability to leverage the second fair use factor-the nature of the copyrighted work-in their favor when countering a fair use defense of an infringer of copyrighted ceremonial material.
153 While "[t]he second factor has rarely played a significant role in the determination of fair use," and has been generally limited to a narrow set of concerns, 154 it is equally true that disputes over the use of indigenous recordings have not yet been raised in federal courts. As explained below, the "nature" of recorded indigenous ceremonial performances is quite different from commercial or even nonprofit artistic recordings, and, as a matter of current United States policy, merit substantially more protection. 155 Where a fair use defense is asserted in a context like that of Laura Boulton's unauthorized publication of Hopi ceremonial performances, the second factor should weigh heavily against fair use.
C. ACCOUNTING FOR ONTOLOGICAL DIFFERENCES THROUGH TRIBAL JURISPRUDENCE
Numerous scholars have noted the problems Native American creators may face as they attempt to protect their works under the provisions of the Copyright Act.
156
Many important Native American creative works fall outside the scope of copyright protection due to: (1) the nature of their creation, which may not be strictly human in origin, (2) differing concepts of "fixation," where a work need not be embodied in a material object for it to be considered "fixed" for a given indigenous community, 157 or (3) the finiteness of a copyright's term of protection, even when in some Native American communities, ancient creative works merit more protection than newer ones. 158 As discussed earlier, many Native American tribes' interests in protecting pre-1972 ceremonial sound recordings may not be aligned with the kinds of economic and intellectual progress desired by generations of nonindigenous settlers on their lands who adopted and developed copyright laws. Indeed, many indigenous groups are currently advocating for copyright protection for their creative works solely to prevent further colonization, which, instead of occurring through the taking of land, is now happening through the misappropriation of sensitive cultural knowledge and their modes of expression by the unaffiliated or uninitiated. 159 I argue that the central challenge facing tribes and legislators interested in protecting pre-1972 reservation-made sound recordings under copyright law is that many of these recordings are not simply artistic or expressive materials, but are actually functional components of indigenous ceremonial acts or performative COLUMBIA JOURNAL OF ( arguing that in developing analytical methods to deal with phenomena that move across modern intellectual domains (e.g. music and speech, which exist simultaneously in domains as diverse as law, science, politics, and religion), the problem is rarely an empirical one, but one of selecting the appropriate categories for analysis). The failure to strike the appropriate balance between creative monopoly and public access to culture in the application of copyright law in Native American contexts is not necessarily a factual problem-trying to determine who contributed certain pitches, rhythms, lyrics and chords only reinforces what are often Eurocentric categories. Rather, the categories of analysis to be used in determining the copyrightability and ownership of Native American works, and the appropriate relationships between those categories, are incompletely addressed under the copyright law at this juncture. The constitutional categories of copyright, including "Writings," "Sciences and the Useful Arts," "Progress," and "Authors" each have developed with virtually no consideration of indigenous peoples' fundamental categories of creativity. To provide a brief example, "Authors" of Hopi ceremonial songs-those who create and exercise dominion and control over the songs-include nonhuman actors. See Trevor Reed, Epilogue: Pu' Itaaqatsit aw Tuuqayta (Listening to our Modern lives), in MUSIC AND MODERNITY AMONG FIRST NATIONS OF NORTH AMERICA (Victoria Levine and Dylan Robinson, eds., forthcoming). Could authorship and ownership rights of these sorts of actors be appropriately protected under current federal copyright regimes? See Naruto v. Slater, No. 15-cv-04324, 2016 WL 362231 *3-4 (N.D. Cal. Jan. 28, 2016) (denying standing to sue for copyright infringement of a photograph taken by a crested macaque, relying in part on the Copyright Office's statement that "to qualify as a work of 'authorship' a work must be created by a human being.").
161. 191, 210-11 (1978) . At issue was the ability of tribes to try nonmembers in tribal court, but the case has been relied upon in the civil context as setting forward the limits of tribes to regulate nonmembers' conduct on tribal lands generally. Perpetuating the racialized frameworks of nineteenth jurisprudence exemplified in Ex Parte Crow Dog, 591 U.S. 556, 571 (1878), the Oliphant court found it "an intrusion[] on [U.S. Citizens'] personal liberty" that a tribal court could assert jurisdiction "'over the members of a community separated by race [and] tradition, . . . It tries them, not by their peers, nor by the customs of their people, nor the law of their land, but by . . . a different race, according to the law of a social state of which they have an imperfect conception . . . These considerations . . . speak equally strongly against the validity of respondents' contention that Indian tribes, although fully subordinated to the sovereignty of the United States, retain the power to try non-Indians according to their own customs and procedure."
Determining the extent of protection that should be granted to authors of pre-1972 sound recordings on Indian reservations requires taking into account these ontological differences. Tribal laws (including statutes, common law, and customary law), not the Copyright Act, should be the default body of law applied to questions of creativity, authorship, and ownership interests in sound recordings and other creative works made on federally recognized Indian reservations, particularly when a work in question is one that was never meant to be circulated beyond the control of the tribe or its members. 164 Therefore, any amendment to the preemption provisions contained in § 301 of the Copyright Act should include an exemption for works created on aboriginal lands of federally recognized Indian tribes, Alaska Native Corporations, and Native Hawaiian Organizations, accompanied by a provision recognizing that tribal laws, if any, pertaining to works created on these aboriginal lands should supersede any property interests or limitations imposed by the Act. Such an amendment could be narrowed to pre-1972 sound recordings only, but the arguments above could easily apply to all creative works made on tribal lands. 165 In this way, tribal communities whose interests align with the Copyright Act's provisions are in no danger of losing the protections it offersthey need not pass any new laws to receive general copyright protection-while tribes like the Hopi Tribe whose interests diverge significantly can take action on their own to prevent undesired exploitation of their members' works.
If desired, Congress could ensure that such a tribal exception to statutory copyright law would be limited to only the types of culturally sensitive materials I have discussed in this Note by granting tribal courts jurisdiction to assess the level of ontological difference between the work in question and the types of works that should fall under the subject matter of copyright law. If a work has little or no ontological difference from the kind of work the Copyright Act was meant to protect, it would make little sense to exempt such a work from its provisions. But, where a work-e.g. a Hopi ceremonial song recording-functions not as music but as a mode of intervention between human ritual actors and environmental phenomena, such a work should be considered ontologically distinct from copyrightable subject matter, and tribal ownership interests should supersede any other claims. It should be made clear, however, that an ontological difference is 164 . See Angela R. Riley, "Straight Stealing": Towards an Indigenous System of Cultural Property Protection, 80 WASH. L. REV. 69, 74 (2005) ("Because it is suited to indigenous groups' particular cultures and normative framework, tribal law is inimitably capable of capturing and accommodating the unique features of the tribal community. Tribal cultures are not all alike; tribal laws reflect a tribe's economic system, cultural beliefs, and sensitive sacred knowledge in nuanced ways that top-down national and international regimes simply cannot.").
165. Certainly some works made on Tribal lands would not merit protection under tribal law under the rationale provided here, e.g. commercial recordings or purely artistic works. Further, it is possible that, if such an exemption were to include all works created on tribal lands, some artists, members of the tribe or nonmembers, might elect to create their works on Indian reservations specifically to take advantage of Tribal intellectual property laws. Such a scenario may actually be desirable under current federal policies, which seek to support tribal self-determination and economic growth. An intellectual or creative economy fostered by an expansive intellectual property regime would likely be an improvement upon many contemporary tribal economies which have migrated toward resource extraction, gaming, cigarette sales, and other similar types of enterprises. COLUMBIA JOURNAL OF LAW & THE ARTS
[40:2 not a difference in form, but one of function. A creative work that sounds like a popular melody to the average American citizen may actually have a recognized function within a particular indigenous mode of existence. The necessity of specialized judicial expertise, then, is clearly merited in such determinations. Fortunately, tribal courts weigh these kinds of ontological differences on a regular basis as they apply tribal laws alongside the imposed constraints of the United States legal system. 166 However, their ability to perform this specialized function has been sharply curtailed. Following the Supreme Court's 2001 decision in Nevada v. Hicks, tribal courts are no longer recognized as courts of general jurisdiction. 167 In a recent action for declaratory judgment in a trademark case under the Lanham Act, the Ninth Circuit rejected tribal court jurisdiction over the dispute based on Hicks, finding the subject matter to have exceeded the scope of the tribe's legislative, and, consequentially, its adjudicative power. 168 Under current precedents, it is not clear that a tribe could, under its inherent sovereignty alone, assert jurisdiction in a copyright ownership dispute arising under federal copyright laws. 169 Therefore, in order for tribal courts to be empowered to make declaratory judgments regarding ownership interests in pre-1972 sound recordings, an amendment to the Copyright Act must also expressly recognize the inherent jurisdiction of tribal courts to adjudicate copyright cases arising on tribal lands.
The above proposals are not without their support from other legal scholars who have explored these issues in depth and made similar recommendations. Commentators Angela R. Riley and Kristen A. Carpenter have argued for nearly two decades that tribal courts should play a central role in resolving questions about indigenous intellectual properties that require a careful balancing of tribal and federal interests. 170 James Nason has argued that federal courts should be asked to enforce tribal court decisions involving intangible cultural properties like songs and sound recordings through principles of comity. 171 Rebecca Tsosie has advocated for a tribal "right to culture"-a judicial concept she has developed for protecting tribal intellectual properties-that likewise relies on tribal jurisprudence to solve questions of ownership. 172 Her proposed framework is based on Article 27 of the International Covenant on Civil and Political Rights, which declares that ethnic minorities "shall not be denied the right . . . to enjoy their own culture."
173 Under her proposed framework, tribes are permitted to set limits on uses of tribal culture so as to allow them to flourish locally, and are also empowered, presumably under federal law, to prevent harmful appropriations of them, thereby striking a balance between tribal interests and freedom of expression concerns.
174
Congressional policy toward Native Americans under NALA and NAGPRA would also tend to support such a proposal. These statutes reflect Congress's desire to remedy past takings and suppressions of indigenous culture by recognizing ownership rights and returning control to those who can most appropriately use Native American cultural resources. In doing so, Congress has explicitly recognized existing tribal laws and customs as the basis for establishing ownership in these materials, allowing such ownership claims to supersede those of government agencies, museums, and other federally funded organizations unless proof of voluntary transfer has been given. 175 Additionally, concerns over social equity and judicial economy weigh heavily toward recognizing the place of tribal law in our nation's copyright system. Given the potential harm to tribal interests that could result from bringing all pre-1972 sound recordings under the Copyright Act, and the likelihood that the Copyright Act's applicability on tribal lands will continue to be a litigated issue as tribes seek to protect their culture from exploitation and misuse, a pre-1972 sound recording amendment to the Copyright Act must allow tribes to continue to define ownership interests in materials made within their territories and require courts to look to tribal law and judicial expertise when called upon to determine copyright ownership in them.
CONCLUSION
In this Note, I have explored three potential ways tribes may assert ownership in pre-1972 sound recordings made on reservation lands. Each of these pathways, however, has its limitations, and the ambiguities in current law in these areas leave tribes vulnerable to expensive and potentially risky litigation over the future of their ancestors' recorded voices. As Congress is set to review the pre-1972 sound recording exception in the Copyright Act, now is the time for tribes to voice their desires for an explicit provision protecting sound recordings made on their lands on their own terms.
As I have argued above, such a provision must allow tribal laws to govern, at a minimum, the terms of authorship and ownership applied to these materials in federal courts. Such a provision would comport with constitutional limitations on the exercise of congressional power over federally recognized Indian tribes, and would also demonstrate consistency with federal cultural property legislation, including NAGPRA, and international standards for the recognition of aboriginal 174. See Tsosie, supra note 172. (explaining that it is not certain whether federal or tribal courts would adjudicate a "right to culture").
175. See 25 U.S.C. § § 3001(13), 3005(c) (1990).
title in indigenous cultural expressions. Ideally, Congress should make recordings made on federally recognized Indian reservations explicitly subject to the statutes, common law, customs, and norms of the particular tribe. At a minimum, however, questions that arise in federal courts about the ownership interests in sound recordings made on tribal lands should be certified to tribes for their adjudication of those interests according to local principles. Under such a scenario, Congress may desire to incorporate a standard for when tribal law should or should not apply to sound recording. Such a standard could state that only where a tribe does not believe a significant ontological difference exists between the subject matter of copyright and local conceptions of the material at issue should the authorship and ownership provisions of the Copyright Act be applied. Without the addition of provisions recognizing tribal interests, unauthorized exploitation and appropriation of tribal culture will likely continue for decades to come.
